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Mr. McCarran, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 2696] 


The Committee on the Judiciary, to which was referred the bill, 
(S. 2696) conferring jurisdiction upon the Court of Claims of the 
United States to consider and render judgment on the claim of the 
Cuban-American Sugar Co. against the United States, having con- 
sidered the same, reports favorably thereon without amendment and 
recommends that the bill do pass. 


PURPOSE 


lhe purpose of the proposed legislation is to confer jurisdiction on 
the Court of Claims to hear, determine, and render judgment on a 
claim for refund of overpaid taxes by the claimant. 


STATEMENT 


The committee, before reciting, for the information of the Senate, 
the facts of this case, wishes to call attention to the fact that the 
accrual date of this claim is nearly 22 years later than the date stated 
in the bill, not September 30, 1917, but May 1, 1939, the date the 
case was dismissed by the Court of Claims, for the reason that the 
statute of limitations had run against the claimants. 

The Cuban-American Sugar Co. was organized in 1906, immediately 
thereafter acquiring the outstanding capital stock of the Chaparra 
Sugar Co., the Tinguara Sugar Co., the Cuban Sugar Refining Co., 
the Unidad Sugar Co., and the Mercedita Sugar Co. In May 1908, 
the Cuban-American Sugar Co. acquired the capital stock and bonds 
of the Colonial Sugar Co.; in 1909, it acquired the capital stock of the 
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San Manuel Sugar Co.; in the year 1910, the Chaparra Railroad Co. 
was formed nt its capital stock acquired by the Cuban-American 
Sugar Co. Most of the companies in the group were engaged in the 
growing and production of raw sugar. In addition to the growing 
of sugarcane with the assistance of their own hired labor, the taxpayers 
entered into contracts with local planters for the growing of sugarcane. 
The taxpayers financed to a large extent the operations of the local 
planters. Loans would be extended from time to time in increasing 
amounts with the progress of each crop until a maximum was reached 
at harvest time. ‘To finance their crops and those of the local planters 

the taxpayers made extensive borrowings during each growing season. 

The gross income of the taxpayers was derived primarily from the 
growing and production of raw sugar. Other income was derived 
from interest and rentals. The principal deductions claimed were 
for ordinary and necessary expenses, repairs, interest, taxes, deprecia- 
tion, and amortization of war facilities. 

The Cuban-American Sugar Co. filed income and excess-profits tax 
returns for its fiscal year, January 1, 1917, to September 30, 1917, for 
itself and subsidiaries on March 30, 1918, shortly after Congress passed 
the Revenue Act of 1917, which, for the first time, imposed excess- 
profits and war-profits taxes and before there had been any decisions 
or interpretation of the meaning of the act, and at a time when there 
was much confusion among taxpayers and Treasury officials concerning 
its application. 

These returns showed the consolidated invested capital of the com- 
panies as $26,774,367.90, its excess-profits taxes as $1,975,180.94, and 
a total income and excess-profits taxes for the period of $2,306, 928.74. 

Shortly thereafter it filed amended income and excess-profits tax 
returns for the same period, showing a consolidated invested capital of 
$24,314,160.57 and $1,949,577.21 as its excess-profits taxes for the pe- 
riod. At the time of filing the amended returns, the company filed two 
abatement claims and a = for refund of excess-profits taxes over- 
paid in the amount of $24,058.88, or such other amount as was legally 
refundable. This claim was based on the grounds that the invested 
capital was more than that shown in the original return. Thereafter 
the returns were audited and considered by ‘the Commissioner of In- 

ternal Revenue, and the claimant submitted data and evidence per- 
taining thereto and had numerous conferences with the representatives 
of the Commissioner relative to the proper amount of tax due from the 
claimant. 

Thereafter, on January 3, 1921, the Commissioner advised the claim- 
ant by letter, containing extensive schedules, showing his audit of the 
taxpayer’s returns and determination of the amount of taxes due. 
These schedules of the Commissioner showed a consolidated invested 
capital for the year 1917 of $28,848,530.85 and excess-profits taxes 
due of $1,729,541.41, resulting in an overassessment in income and 
excess-profits taxes for the period of $231,729.55 and an overpayment 
of $131,554.65. The Commissioner never abated, credited, nor re- 
funded the amount of the overassessment or overpayment to the claim- 
ant, although refund claims were on file, which claim was never allowed 
or rejected by the Commissioner. 

Thereafter the claimant, feeling that its taxes had been greatly 
overpaid for the period in question, and that the determination of the 
Commissioner of January 3, 1921, was in excess of the taxes properly 
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due, requested the Commissioner of Internal Revenue to compute its 
taxes under the relief provisions of section 210 of the Revenue Act of 
1917, on the basis that the excess-profits taxes determined to be due 
by the Commissioner were exorbitant and excessive, abnormal and 
disproportionate to the income of the claimant, and asked that the 
taxes be computed under the relief provisions of the law by computing 
them at the same rate as those paid by other corporations engaged 
in a similar class of business and similar circumstances, reserving its 
right to augment and increase its invested capital for any reason 
necessary. 

Section 210 of the Revenue Act of 1917 provided that if the Secre- 
tary of the Treasury was unable in any case to satisfactorily determine 
the invested capital of the taxpayer the deduction and the tax should 
be computed on the same basis as that used by representative tax- 
payers engaged in similar trade or business. This method was only 
to be used by the Commissioner after the Secretary of the Treasury 
made a decision that he could not satisfactorily determine the amount 
of the invested capital, and the Commissioner had no authority under 
the law to resort to that section in the absence of such a decision by 
the Secretary of the Treasury (U.S. v. Gutzler’(105 Fed. (2d) 188)) 

The Secretary of the Treasury did not make such a decision, but 
thereafter, on May 10, 1923, the Deputy Commissioner of Internal 
Revenue notified the claimant that its taxes had been recomputed by 
special assessment under the relief provisions of section 210 of the act 
and that the computation thereunder showed an additional tax 
liability of $20,577.52 over the amount showed by the claimant’s 
original return. The letter contained a computation showing excess- 
profits taxes in the amount of $1,990,803.38, being $261,261.97 more 
than the excess-profits taxes determined by the Commissioner on the 
statutorv basis in his audit and determination letter of January 3, 
1921. The claimant duly protested such assessment, which protest 
was overruled by the Commissioner. 

On October 31, 1923, claimant paid an additional tax on $20,577.52 
as determined by the Commissioner on May 10, 1923, and on Decem- 
ber 27, 1923, paid the sum of $99,941.50 representing the unpaid bal- 
ance of the amount of tax shown to be due on the original return, 
making the total income and excess-profits taxes paid by the claimant 
for the fiscal year 1917 amount of $2,327,560.26. 

On December 23, 1927, the claimant filed other claim for refund of 
taxes overpaid for the fiscal year 1917 for $1 and all other amounts 
refundable on the grounds that the taxpayer had overpaid its taxes for 
the year in question and the Commissioner’s assessment by the special 
assessment method under the relief provisions of the act was erroneous 
and wrong. 

The claim for refund filed on January 8, 1920, was still on file with 
the Commissioner and was never acted on by him. Thereafter, on 
August 14, 1928, the Deputy Commissioner advised the claimant that 
its claim for refund would be allowed in part for $19,908.03, due to an 
erroneous computation, but denied any revision of the assessment by 
the special assessment method and that a certificate of overassessment 
would be issued for the amount refundable within 30 days unless pro- 
test was filed. 

Thereafter, protests were filed against the Commissioner’s proposed 
action on the refund claim and the claimant’s representative and the 
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representative of the Commissioner had many conferences pertaining 
to the claimant’s correct tax liability for the year 1917. 

While the correct liability for the year 1917 was uader considera- 
tion, the Commissioner also had under consideration the tax liability 
of the claimant for the fiscal years 1918, 1919, and 1920, ending Sep- 
tember 30, of each year, with respect to which years the claimant had 
also made applic ation for assessment of its exe ‘ess-profits taxes under 
the relief provisions of section 210 of the Revenue Act of 1917 and 
sections 327 and 328 of the Revenue Act of 1918. 

In considering the claimant’s taxes for those years, the Commis- 
sioner first computed the taxes under the special assessment provisions 
of the 1917 and 1918 acts, and thereafter, the claimant filed protests 
and had hearings with respect to the taxes for those years. There- 
after, on February 14, 1930, the Commissioner sent a registered 
notice to the claimant of his final determination for the taxes for those 
years, by which determination he reversed his earlier action of com- 
puting the taxes for those years by special assessment and computed 
the taxes on the straight statutory basis on the determined net income 
and invested capital. This computation resulted in deficiencies and 
the claimant filed petitions with the United States Board of Tax 
Appeals for a redetermination of the deficiencies for those years, 
assigning as error, among others, the failure of the Commissioner to 
compute claimant’ s taxes under ‘the special assessment provisions of 
the 1917 and 1918 acts. The question of the correct amount of 
claimant’s taxes for the fiscal year 1917 was still under consideration 
by the Commissioner when the petitions were filed with the Board 
of Tax Appeals for a redetermination of the taxes for the years 1918, 
1919, and 1920. After the petitions were filed, the representative of 
the claimant and the representative of the Commissioner of Internal 
Revenue agreed to postpone any further action or consideration of 
the claims for the year 1917 until the question of the liability for the 
years 1918, 1919, and 1920 was determined by the Commissioner or 
the Board of Tax Appeals, and no further action was taken on the 
1917 taxes until March 15, 1933. 

While the aforesaid petitions were pending before the Board of Tax 
Appeals, the representative of the claimant and the representative of 
the Commissioner had conferences and negotiations looking to the 
settlement of the taxes for the years involved without the necessity 
of trial before the Board of Tax Appeals. 

These negotiations resulted in a stipulation being signed by the 
respective parties whereby the claimant’s excess-profits taxes for the 
years 1918, 1919, and 1920, would be finally determined by adding 
$11,000,000 to the invested ‘capital for each of the years 1917, 1918, 
1919, and 1920, and the taxes then computed on the statutory basis 
by using the determined net income and invested capital as increased 
by the $11, 000,000, which computations showed overassessments for 
1918 and 1919 and deficiencies for 1920. This stipulation was filed 
with the United States Board of Tax Appeals and on December 16, 
1932, the Board entered its order in accordance therewith, which 
order became final on June 16, 1933, finally closing the taxes for those 
vears. 

On February 21, 1933, the claimant requested the Commissioner to 
advise it of its claims for refund filed for the year 1917, to which request 
the Commissioner did not respond, and on April 4, 1933, the claimant 














CUBAN-AMERICAN SUGAR CO. 5 


filed another claim for refund for the vear 1917, on the grounds stated 
in its former claims and that the taxes for that year should be recom- 
puted on a statutory basis by adding $11,000,000 to the invested 
capital for that year, in accordance with the decision of the Board of 
Tax Appeals for the years 1918, 1919, and 1920. 

On June 8 and 16, 1933, the Commissioner notified the claimant by 
letter that its claim for refund filed April 4, 1933, would be rejected 
because it was filed subsequent te March 15, 1933, the date final action 
was taken on its claim for refund filed December 23, 1927, and sub- 
sequent to the expiration of the statute of limitations. This was the 
first notice the claimant had that any final action had been taken on 
any of the claims for refund filed for the vear 1917. 

Thereafter, the claimant protested the action of the Commissioner 
in refusing to refund the overpayments made for 1917, and on Decem- 
ber 28, 1935, filed a suit in the United States Court of Claims for the 
recovery of the excess-profits taxes claimed to have been erroneously 
and illegally assessed and collected. 

The case was considered by the Court of Claims on the petition and 
Government’s special answer and plea in bar, and on May 1, 1939, 
the United States Court of Claims made findings of fact and conclu- 
sions of law and a judgment dismissing the petition. The Court of 
Claims did not pass on the merits of the claim or consider whether or 
not the tax was overpaid, but held that because the Commissioner had 
determined the taxes by the special-assessment method and the claims 
for refund filed were technically insufficient, the court was without 
jurisdiction to consider the case. Thereafter, claimant filed a motion 
for a new trial with the Court of Claims, which motion was denied. 
A petition for a writ of certiorari was filed with the Supreme Court of 
the United States to review the judgment of the Court of Claims, 
which petition was denied by the Supreme Court. 

There is no question but that the claimant overpaid its taxes for the 
year 1917, as shown by the determination of the Commissioner of 
Internal Revenue on January 3, 1921, and the decision of the United 
States Board of Tax Appeals on December 16, 1932, which over- 
payment was caused by the Commissioner’s erroneous application of 
the statute. The claimant was diligent and did everything possible 
to procure a proper determination of its taxes and a refund of the 
overpayment by timely claims and suit in court, despite which the 
Commissioner denied it a proper hearing or consideration and dis- 
posed of the claims without notice or hearing. The court refused to 
consider the claim on its merits, and grant relief upon the erroneous 
and illegal action of the Commissioner which operated to deprive the 
court of jurisdiction to consider the case. 

Therefore, the claimant has been denied its day in court or con- 
sideration of its just claim on the merits and the only means by which 
claimant can procure a redress of these wrongs is by the passage of this 
bill, giving the United States Courts of Claims jurisdiction to hear 
and consider the claim on the merits. 

The Treasury Department, in a report dated April 29, 1941, after 
reporting on the facts of this case, states 

The claimant has, therefore, litigated its case to a conclusion, and the proposed 
legislation, if enacted into law, would, in effect, nullify the decision of the Court 


of Claims of the United States in the matter, and would serve to stimulate the 
introduction of other bills with similar objectives. 
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The committee’s answer to the above statement is that this bill 
does not nullify a Court of Claims decision of this claim on the merits, 
because there has been no such decision, and this bill is in part de- 
signed to secure such a decision. The committee is of the opinion 
that the fact a claimant has received less than justice over a long 
period of time is no reason for denying justice now. Justice is an 
undying thing. It knows no time and no date. Justice is no less 
justice because it comes 5 years after the due date, or 10 or 20 years. 

Appended hereto is. the report of the Treasury Department, to- 
gether with other pertinent evidence. 


ee 


TREASURY DEPARTMENT, 
Washington, April 29, 1941. 
Hon. Dan R. McGeruer, 
Chairman, Committee on Claims, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHarrRMAN: Reference is made to your letter of recent date 
requesting a report on bill (H. R. 3079, 77th Cong., Ist sess.) conferring jurisdic- 
tion upon the Court of Claims of the United States to consider and render judg- 
ment on the claim of the Cuban-American Sugar Co. against the United States. 

The bill, if enacted in the form contemplated, would authorize the Court of 
Claims, notwithstanding the limitations and other provisions of the internal- 
revenue laws relating to refunds of overpayments of taxes, to hear, determine, 
and render judgment on the claim, together with interest thereon, of the above- 
named claimant for a refund of taxes alleged to have been erroneously and illegally 
assessed and collected as excess-profits taxes for the period from January 1, 1917, 
to September 30, 1917. The bill would also direct that for the purpose of arriving 
at the correct determination of the tax for this period, the Court of Claims is to 
apply the method of computation under sections 201 and 203 of the Revenue Act 
of 1917, based upon the invested capital of the corporation amounting to $39,848- 
530.85, which was the invested capital of the Cuban-American Sugar Co. according 
to decisions of the United States Board of Tax Appeals dated September 16, 
1932, which decisions were based upon the stipulation entered into between the 
Cuban-American Sugar Co. and the Commissioner of Internal Revenue whereby 
it was agreed that the above-mentioned sum was the invested capital of that 
corporation for the calendar year 1917. 

The claimant filed an excess-profits tax return for the period January 1, 1917, 
to September 30, 1917, and made application for the determination and computa- 
tion of its profits tax for 1917 under the special assessment provisions of section 210 
of the Revenue Act of 1917. The application was allowed, the tax computed 
accordingly, and a final determination made. Thereafter during the year 1927 
the claimant filed a claim for refund which related to the matter of special assess- 
ment and the selection of comparatives used in determining the profits tax for 
1917. The claim was formally rejected in a réjection schedule signed and issued 
March 15, 1933. 

On April 4, 1933, claimant filed a claim for refund based entirely upon the 
computation of the profits tax for 1917 on the basis of statutory invested capital. 
The claim was rejected and suit was instituted in the Court of Claims of the 
United States, No. 43206, to recover $790,115.87 profits tax for the fiscal year 
ended September 30, 1917. The claimant based its claim on the ground that 
although the Commissioner of Internal Revenue determined and computed the 
profits tax under the special-assessment provisions of section 210 of the Revenue 
Act of 1917, it is entitled to have its profits tax for that year determined and 
computed on the basis of statutory invested capital under the provisions of 
section 201 of the Revenue Act of 1917 and to include in such statutory invested 
capital an amount of $11,000,000 in excess of the invested capital of $28,848,530.85 
reported in the return and corrected by the Commissioner in an audit letter mailed 
to the claimant on January 3, 1921. 

The suit was dismissed by the Court of Claims of the United States on May 1, 
1939 (27 Fed. Supp. 307). The court held that it is without jurisdiction over a 
suit to recover 1917 excess-profits tax on the ground that the liability should be 
computed on the basis of statutory tawestee capital, where the claimant has 
applied for and been granted special assessment in computing the tax for that 


ee 
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year; and that the suit may not be maintained for the further reason that the claim 
upon which it was based was not filed within the time required by law. A petition 
for certiorari was denied by the United States Supreme Court (309 U. 8. 681, 60 
8. Ct. 721). 

The claimant has, therefore, litigated its case to a conclusion, and the proposed 
legislation if enacted into law, would, in effect, nullify the decision of the Court of 
Claims of the United States in the matter, and would serve to stimulate the 
introduction of other bills with similar objectives. 

Under these circumstances the Treasury Department is not in favor of enact- 
ment of H. R. 3079. 

If further correspondence relative to this matter is necessary, please refer to 
IR: IT: P: CA-CCA. 

Very truly yours, 
Joun L. SULLIVAN, 
Acting Secretary of the Treasury. 





STATEMENT 


David A. Buckley, Jr., being duly sworn, deposes and says: 

That he was the attorney of record for the Cuban-American Sugar Co. before 
the Treasury Department and the Bureau of Internal Revenue in connection 
with the adjustment of its income taxes for the years ended September 30, 1917, 
1918, 1919, and 1920. 

That prior to December 221, 1927, the taxpaver filed claims for refund for excess- 
profits taxes overpaid for the year 1917; that I submitted data and evidence to 
the Bureau of Internal Revenue and held many conferences with the officials of 
that office in connection with the claims for refund for 1917; that while the 
refund claims for 1917 were pending and under consideration by the Commissioner 
of Internal Revenue and members of his staff, the Commissioner determined 
deficiencies against the taxpayer for the fiscal years ended September 30, 1918, 
1919, and 1920, and mailed to the taxpayer deficiency letters. Thereafter, on 
February 24, 1930, the taxpayer filed petitions for review of the deficiencies for 
the vears 1918, 1919, and 1920 with the United States Board of Tax Appeals; 
that the same question was involved in the claims for refund of 1917 as in the 
deficiencies determined by the Commissioner for 1918, 1919, and 1920. 

That after the petitions were filed with the Board of Tax Appeals and while the 
question of the refund for 1917 was pending before the Commissioner and con- 
ferences were being held and evidence being submitted in connection therewith, 
that on March 18, 1930, at a conference on the refund claims for 1917 with a 
Mr. Mancil, a conferee in the office of the Commissioner, it was agreed between 
him and myself that all further conferences or action on the refund claim for 1917 
would be indefinitely postponed and held in abeyance until after the United States 
Board of Tax Appeals or the Commissioner decided the same question in connec- 
tion with the deficiency for 1918, 1919, and 1920; that on the same day this 
agreement was confirmed in writing by a letter to the Commissioner of Internal 
Revenue signed by an associate of mine confirming the oral agreement, and no 
further action was taken on the claims for refund for 1917 until March 15, 1933, 
when, without notice to me or my associates or an opportunity of a hearing, the 
Commissioner of Internal Revenue purported to reject the refund claim for 1917, 
without taking into consideration the action the United States Board of Tax 
Appeals and the Commissioner had taken on the same questions involved in the 
deficiency for 1918, 1919, and 1920, in accordance with the oral agreement which 
was confirmed in writing on March 18, 1930; that I was not advised of the action 
on the 1917 claim until June 8, 1933. 

Daviv A. Buck Ley, Jr. 

Subscribed and sworn to this 2d day of August 1941, before me, a notary public 
in and for the State of New York. 

[SEAL] Harriet L. Hayes, 

Notary Public. 

Commission expires March 30, 1942. 
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Wasuineton, D. C., October 15, 1941. 
Hon. Evcene Keroaa, 
House Office Building, Washington, D. C. 


Dear ConGREssMAN Keocu: In accordance with your suggestion relative to 
the claim of the Cuban American Sugar Co., we are submitting herewith for your 
consideration a statement of the facts pertaining to the addition of $11,000,000 
to the invested capital of the Cuban American Sugar Co. for the years 1917, 1918, 
1919, and 1920, by the Commissioner of Internal Révenue and the United States 
Board of Tax Appeals in the determination of its correct tax liability for those 
years. 

After petitions were filed with the United States Board of Tax Appeals for a 
redetermination of the taxpayer’s liability for the fiscal years ending September 
30, 1918, 1919, and 1920, the representatives of the taxpayer and the Commis- 
sioner had many extended conferences with the officials of the Commissioner’s 
office, General Counsel’s office, and special advisory committee with a view of 
determining the hability without the necessity of a trial before the Board of Tax 
Appeals. At these conferences and hearings the taxpayer submitted voluminous 
documentary evidence, oral testimony and valuation reports, and the Commis- 
sioner submitted reports made by the revenue agents with the view of determining 
the invested capital of the taxpayer. 

As a result of these conferences and hearings and a consideration of the evidence 
presented, the officials of the Bureau of Internal Revenue decided that the invested 
capital of the taxpayer should be increased by the addition of $11,000,000 to that 
already found by the Commissioner for the years involved. 

The $11,000,000 was composed of the following assets, together with other 
assets not mentioned which had not been included in invested capital in returns 
previously filed. 


Time and manner of organization__..._.._____- wise eBien lus vaniorah gop Sc aes es, Oe 





San Manuel Sugar Co. investment__---- ~~~ biinlated Bite ASM 854, 549. 67 
Improvements, Juan Claro Island _ - - -- ‘nt Ses Seaacees Saale eels oe 350, 000. 00 
Clearing lands_______-- Cabbie di dhe aosits sk Keil asistencia eo ccepitecobake 4, 532, 700. 00 
Canals, cuts, dams_______---- iad Sas Bid Ge leh aaa a sala 354, 000. 00 
Construction costs..........- wis shah ns ti gi WE ah eats na 750, 000. Oe 

TMA o2d.nincitdndcescuis ssa oki sl enon nce ep hep a eee 10, 770, 589. 95 


In determining the tax liability for the fiscal year ending September 30, 1918, 
9 months of which was taxable under the 1918 Revenue Act and 3 months taxable 
under the 1917 Revenue Act, in accordance with the special advisory committee’s 
recommendation and the Board of Tax Appeals decision, it was necessary to 
determine the invested capital for the calendar year 1917 to arrive at the taxes 
for those 3 months under the Revenue Act of 1917, which was done by adding 
$11,000,000 to the invested capital previously determined by the Commissioner of 
Internal Revenue for the year 1917 and the taxes recomputed on that basis. 
Therefore, the invested capital so determined in connection with the taxes for 
the fiscal year 1918 would be the same invested capital for the fiscal year 1917 
which is involved in the instant claim. 

The following tabulation will show the invested capital and excess profits taxes 
for the fiscal year 1917 reported by the taxpayer in its returns, and the determina- 
tion by the Commissioner and Board of Tax Appeals, and the amount of taxes 
and overpayment resulting from the addition to the invested capital of $11,000,000, 











| 
Invested Excess-profits 
capital taxes 
| 
Original return : Me . ee | $26, 774, 367.90 | $1,975, 180. 4 
Amended return Pe lca oi ; | 27,314, 160, 57 | 1, 949, 577. 21 
Commissioner’s determination, Jan. 21, 1941 | 28, 848, 530, 85 1, 729, 541.41 
Commissioner’s determination by special assessment a | None shown 1, 990, 803. 38 
Comumnissioner’s determination for calendar year 1917 29, 993, 958, 25 | 1, 630, 075. 30 
Board of Tax Appeals determination for 1917 , | 39,848, 530.85 | 1, 533, 745. 53 
Correct amount income and excess-profits taxes . bla | ; ae 1, 927, 908, 28 
Amount of income and excess-profits taxes paid_--_- : ; iighoaeat 2, 327, 580. 26 
Amount overpaid_-_-_- ate ae ‘ Oe ine tee’ 399, 651. 98 


Trusting that the above will assist you in your consideration of the bill, we are, 
Respectfully vours, 
Buckiny & BUCKLEY, 
By Harvey L. Rasesirr. 
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Exuisir B 


MEMORANDUM TO ACCOMPANY AGREEMENTS UNDER SECTION 606 OF THE REVENUE 
ACT OF 1928, IN THE CASE OF THE CUBAN-AMERICAN SUGAR CO. AND ITS AFFILIATED 
COMPANIES IN RESPECT OF INCOME AND PROFITS TAXES FOR THE FISCAL YEARS 
ENDED SEPTEMBER 30, 1918, AND SEPTEMBER 30, 1919 


Closing agreements under section 606 of the Revenue Act of 1928 have been 
signed for the fiscal years ended September 30, 1918, and September 30, 1919, by 
the President and Secretary of the Cuban-American Sugar Co. and its affiliated 
companies designated to act on behalf of the affiliated group, for the fiscal vears 
1918 and 1919. The agreements were obtained by the office of the Assisiant 
General Counsel for the Bureau of Internal Revenue after a reconsideration of 
the case resulted in a seitlement whereby it was agreed to allow the taxpayers a 
further overpayment of $101,788.63 for the fiscal year ended September 30, 1918. 
The result of the reconsideration of the case has been reporied to the Joint Com- 
mittee on Internal Revenue Taxation. 

The Cuban-American Sugar Co. was organized in 1906 and immediately there- 
after acquired the outstanding capital stock of the Chaparra Sugar Co., the 
Tinguara Sugar Co., the Cuban Sugar Refining Co., the United Sugar Co., and 
the Mercedita Sugar Co. In May 1908 the Cuban-Amervican Sugar Co. acquired 
the capital stock and bonds of the Colonial Sugars Co., in the year 1909 it acquired 
the capital stock of the San Manuel Sugar Co., and in the year 1910 the Chaparra 
Railroad Co. was formed and its capital stock acquired. In 1916 the Chaparra 
Light & Power Co. was organized and its capital stock was also acquired. Most 
of the companies in the affiliated group were engaged in the growing and produc- 
tion of raw sugar. In addition to the growing of sugarcane with the assistance 
of their own hired labor, the taxpayers entered into contracts with local planters 
for the growing of sugarcane. The taxpayers financed to a large extent the 
operations of the local planters. Loans would be extended from time to time in 
increasing amounts with the progress of each crop until a maximum was reached 
at harvest time. To finance their crops and those of the local planters the tax- 
payers made extensive borrowings during each growing season. 

The gross income of the taxpayers was derived primarily from the growing 
and production of raw sugar. Other income was derived from interest and rentals 
The principal deductions claimed were for ordinary and necessary experses, 
repairs, interest, taxes, depreciation, and amortization of war facilities. 

The taxpayers reported in the consolidated income tax return filed on Form 
1120 for the fiscal vear ended September 30, 1918, a total net income of $8,553,- 
455.32, invested capital of $34,469,537.73 and a tax liability of $3,138,966.74. 
However, Forms 1031 and 1103 previously filed for the fiscal year 1918, under 
the provisions of the Revenue Act of 1917, disclosed a tax liability of 
$1,690,259.15, which was assessed on Form 1031, but not taken into consideration 
when the assessment of $3,138,966.74 was made on Form 1120. Therefore, a 
duplicate assessment of $1,690,259.15 was made for the fiscal year 1918. 

In the consolidated return filed for the fiscal year ended September 30, 1919, 
the taxpayers reported a net income of $11,417,846.40, invested capital of 
$43,313,732.77 and a total tax liability of $2,4 












































580,803.81 after deducting a foreign 
tax credit of $1,308,189.79. The tax liability shown on the return was not 
assessed, however, as there had previously been assessed on a tentative return a 
tax in the amount of $2,700,000. 

A field investigation of the taxpayers’ books and records for the fiscal year 
1918 resulted in the determination of a consolidated net income of $8,352,287.40 
and invested capital of $29,884,749.49 as shown in Bureau letter dated December 
1, 1921. The field investigation for the fiscal vear 1919 resulted in the deter- 
mination of a consolidated net income of $11,263,414.90 and invested capital of 
$33,432,676.32, as reflected in Bureau letter dated December 1, 1921. 

The Audit Review Division of the Bureau, after consideration of the protests 
filed by the taxpayers and recommendations of the Bureau engineers relative to 
depreciation and amortization of war facilities, determined the correct consolidated 
net income for the fiscal year 1918 to be $7,997,019.66, and the correct consoli- 
dated invested capital to be $29,988,661.58, as shown in Bureau 60-day letter dated 
February 14, 1930. The Audit Review Division determined the correct consoli- 
dated net income for the fiscal year ended September 30, 1919, to be $10,779,377.78 
and invested capital to be $33,593,415.64, as set forth in Bureau 60-day letter 
dated December 27, 1929. 

The principal decreases in the reported net income for the fiscal year 1918 
were an additional allowance for amortization of war facilities in the amount 
of $218,050.63, and a deduction for Cuban excise tax based on production in the 
amount of $369,079.04. There were several other minor decreases and increases 
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in the reported net income but the net result of such adjustments was to increase 
reported net income by the amount of $30,694.31. The net decrease of 
$638,468.62 in the reported net income for the fiscal year 1919 is more than 
accounted for by deductions for amortization of war facilities in the amount of 
$435,711.84 and Cuban excise tax in the amount of $412,736.84. Cuban excise 
tax was claimed on the returns filed for the fiscal years 1918 and 1919 as a foreign 
tax credit, but was disallowed as a credit, since it represented a tax on production, 
and allowed as a deduction from gross income. Numerous large adjustments were 
made in the reported invested capitals for the fiscal years 1918 and 1919, the two 
principal decreases being the disallowance of good will in excess of $4,300,000 
for each year, and a paid-in surplus of over $3,450,000 for the fiscal year 1919. 

The taxpayers filed petitions with the United States Board of Tax Appeals and 
the file was referred to the former special advisory committee for its consideration. 

It was the contention of the taxpayers that their profits taxes for the fiscal years 
1918 and 1919 should be computed under the provisions of section 210 of the 
Revenue Act of 1917 and sections 327 and 328 of the Revenue Act of 1918. The 
former special advisory committee in a 41-page memorandum, approved by the 
Commissioner on September 27, 1932, recommended as an acceptable basis of 
settlement, that there be added to invested capital as determined in the Bureau 
60-day letters, the lump sum of $11,000,000. No changes were made in the net 
incomes as reflected in the 60-day letters. 

As a result of the recommendation of the former special advisory committee, 
deficiencies and overassessments for the fiscal years 1918 and 1919 were deter- 
mined as follows: 


Fiscal year ended Sept. 30, 1918: Overassessment 
The Cuban-American Sugar Co... ....-.._-.------ ...-- $2, 190, 151. 02 
aan tas Ris staat tae Ad en tinh EMR cine 135, 451. 10 
The Cuban Sugar Refining Co., subsidiary__........------ 19, 663. 43 
The Chaparra Sugar Co., subsidiary... ...-.-- bari ee 2, 198. 65 
The Tinguaro Sugar Co., subsidiary..........-.-------- 179. 22 
Colonial Sugars Co., subsidiary... .........--- Ren ao ie 10, 064, 08 
Chaparra Light & Power Co., subsidiary - - - - -- Nee 809. 68 

Deficiency 
Chaparra Railroad Co., subsidiary. __..__._---- ibicassesele $3, 972. 72 
Mercedita Sugar Co., subsidiary__.._._.....__----- osceck 784. 49 


San Manuel Sugar Co., subsidiary 1, 766. 79 
The Unidad Sugar Co., subsidiary______- 186. 66 


The overassessments as above indicated were reported to the Joint Committee 
on Internal Revenue Taxation under date of September 15, 1932, but in the report 
it was stated that $157,391.38 of the overassessment for the fiscal year 1918 in 
favor of the Cuban-American Sugar Co. was barred by the statute of limitations 
and that only $2,032,759.64 of the overassessment determined for the fiscal year 
1918 was allowable. All of the foregoing overassessments represented abate- 
ments except $292,146.67 for the fiscal year 1918 and $16,254.91 for the fiscal 
year 1919. 

Under date of December 15, 1932, a stipulation was filed with the United 
States Board of Tax Appeals for the fiscal year 1918, which disclosed an unpaid 
assessment to be abated in the amount of $1,898,004.35 and an overpayment of 
tax in the amount of $292,146.67. Since the Board of Tax Appeals did not at 
that time have jurisdiction to determine whether an overpayment of tax was 
barred by the statute of limitations, but had jurisdiction to determine only the 
amount of any overpayment of tax, no attempt was made to set forth in the 
stipulation the amount of the overpayment held to be barred from allowance. 

The decision of the Board of Tax Appeals was entered December 16, 1932, and 
reads in part as follows: 

“Ordered and decided: That the following is a correct statement of the Federal 
income and profits tax liability of the petitioner for the fiscal year ended Sep- 
tember 30, 1918: 


Total tax assessed $s a2e 
Tax paid . rl 


$4, 829, 225. 89 
FL SUES Bai, 2, 931, 221. 54 


Unpaid assessment to be abated__.__....------- hs 1, 898, 004. 35 
Correct tax liability —— — - - ‘ _ 2, 639, 074. 87 
Tax paid_ ved AE. ki. AO BES a. doe ie . 2,931, 221. 54 


Overpayments 322. 2n6. 220 ASst CS. Sha ae. 292, 146. 67”’ 
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Under date of March 15, 1933, a certificate of overassessment in favor of the 
Cuban-American Sugar Co. in the amount of $2,032,759.64 was scheduled for 
allowance for the fiscal year 1918. The face of the certificate showed the total 
overassessment to be $2,190,151.02 and that $157,391.38 was barred by the statute 
of limitations, leaving $2,032,759.64 as the allowable overassessment. 

Under date of March 28, 1933, the taxpayers’ representative, David A. Buckley 
Jr., addressed a letter to the Bureau in connection with the overpayment of 
$157,391.38 which was held to be barred from allowance in the settlement recom- 
mendation prepared by the special advisory committee and requested that, in 
view of the Supreme Court decisions in the case of United States v. Factors and 
Finance Company (268 U. 8S. 89) and other cases involving the sufficiency of 
claims, the taxpayers’ blanket claim for refund for the fiscal year 1918 be given 
further consideration. 

Under date of May 23, 1933, an informal conference was held with Mr. Lawrence 
P. Mattingly (associated with Mr. Buckley) in the office of Mr. Joseph K. Moyer, 
chairman, special advisory committee, at which time he was advised by the Bureau 
representatives that the case was purely a settlement case for the years 1918, 
1919, and 1920, and that the fact that $157,391.38 of the overpayment for 1918 
was barred irom allowance was part of the inducement leading to the allowance 
of certain other adjustments in the settlement of the case. Mr. Mattingly stated 
that he did not realize that the case had been handled in that manner and re- 
quested that the conference be adjourned until he had an opportunity to confer 
with Mr. Buckley. 

Nothing further was heard from Mr. Mattingly until, August 8, 1933, when he 
addressed a letter to the Bureau in which he made application for the reconsider- 
ation of the decision, holding that the sum of $157,391.38 was barred by the 
statute of limitations for the fiscal year ended September 30, 1918. The appli- 
cation for reconsideration was based upon the decision of the Supreme Court in 
the case of United States v. Memphis Cotton O7l Company (298 U. 8S. 62), which 
was decided subsequent to the settlement in the instant case. 

The taxpayers’ blanket claim for refund of $1, or such greater amount as is 
legally refundable, in which no grounds for the refund are stated, was filed March 
14, 1924. The claim was filed within 5 years from the due date of returns filed 
for the fiscal vear 1918 under the provisions of the Revenue Act of 1918. Waivers 
were filed April 1, 1924, and December 30, 1924, which extended the time for filing 
claims for 1918 to April 1, 1926 (section 284 (g), Revenue Act of 1926). 

The taxpayers’ blanket claim for refund for 1918 stated no ground for refund, 
but prior to the filing of the refund claim the taxpavers had filed their application 
for special assessment, and in the briefs and protests filed subsequent to the refund 
claim the taxpavers made reference to the abatment and refund claims on file 
and set forth reasons why the profits taxes should be computed under the special- 
assessment provisions of the Revenue Acts of 1917 and 1918. However, in the 
settlement of the case by the special advisory committee, special assessment was 
deniea and a lump-sum addition of $11,000,000 was made to the invested capital 
previously determined. The addition of $11,000,000 consisted, for the most part, 
of the value of the various items which the taxpavers’ claimed as constituting 
abnormal conditions in their invested capital and giving rise to their claim that 
the excess-profits taxes be computed under the special-assessment provisions of 
the Revenue Acts of 1917 and 1918. 

It appears that in the numerous conferences held before the special advisory 
committee, Mr. Buckley, the taxpayers’ representative, always considered the 
amount of $157,391.38 for the year 1918 to be barred from allowance and his 
computations relative to settlement of the case were always based upon the net 
amount the taxpayer would be required to pay the Government and in such 
computations the amount of $157,391.38 was eliminated as barred. There is 
nothing in the file to indicate, however, that the taxpayers’ representative waived 
the right to contest the sufficiency of the claim filed for 1918. Furthermore, when 
the case was under consideration in this office, Mr. Buckley raised the question as 
to whether or not the blanket claim for refund was sufficient to allow the total 
overpayment for the fiscal year 1918, and was advised that there was considerable 
doubt as to whether the amounts of $134,755.29 for 1918 and $16,254.91 for 1919 
were properly allowable under section 284 (c), Revenue Act of 1926, due to the 
decision in the case of First National Bank of Kansas City, Missouri, v. United 
States, 66 Fed. (2d) 536, but that in view of the fact that the case was a settlement 
case and the above amounts had been agreed upon as proper allowances, no objec- 
tion would be raised to the allowance of those amounts, since they had been consid- 
ered as allowable in arriving at the tax liability for the fiscal years 1918, 1919, and 
1920, which the taxpayers were willing to pay as a settlement for the years in- 
volved. 
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It was the contention of the taxpayers’ representative, that the overpayment of 
$157,391.38 for 1918 was allowable under the decision in the case of the Memphis 
Cotton Oil Company, supra, which held that a claim for refund seasonably filed, 
but which fails to state the grounds upon which the refund is demanded, may be 
amended by specifying the grounds at any time before the claim in its original 
form has been finaily rejected though it be after the time when a wholly new claim 
would be barred by limitation, 

The taxpayers’ representative orally advised this office, that in order to avoid 
the necessity of bringing suit for the recovery of the amount of $157,391.38 for 
the fiscal vear 1918, the taxpavers would settle the matter on the basis of a further 
allowance of $118,043.54 for 1918, which represented 75 percent of the amount 
of $157,391.38, the amount held to be barred from allowance. He was advised 
that if the taxpayers would consent to decrease the above amount by $16,254.91, 
the overpayment allowed for 1919, as a basis for settlement, under the provisions 
of section 284 (c), Revenue Act of 1926, even though not technically allowable 
under that section, and accept a further allowance of $101,788.63 for the year 
1918, that amount would be recommended for allowance if final closing agree- 
ments for 1918 and 1919, under the provisions of section 606, Revenue Act of 
1928, were executed by the taxpayers. After communicating with the taxpayers 
he advised that the further adowance of $101,788.63 for 1918 was acceptable to 
the taxpayers and that they would sign final closing agreements for 1918 and 1919. 

The decision of the Board of Tax Appeals was entered on December 16, 1932, 
and has become final. Section 507 of the Revenue Act of 1928 provides that any 
overpayment determined by the Board of Tax Appeals shall, when the decision 
has become final, be credited or refunded to the taxpayers, if the taxpayers’ claim 
or petition to the Board was filed within the time prescribed for filing claims. 

All facts and evidence, upon which the adjustments made in the settlement of 
the case were based, were on file prior to the partial rejection of the taxpayers’ 
claim on March 15, 1933, and this office after careful consideration of all factors 
involved was of the opinion, in view of the decision of the Supreme Court in the 
case of the Memphis Cotton Oil Company, supra, and Mimeograph 4092, I. R. B. 
XII—47--6520, that no part of the total overassessment previously determined for 
the fiscal vear 1918 was barred by the statute of limitations, and that should the 
taxpayers have been compelled to bring suit for the recovery of $157,391.38, they 
would have been successful in securing a judgment for the full amount, unless 
the Government had been successful in obtaining a set-off $16,254.91, the over- 
payment allowed for the fiscal year 1919 under section 284 (ce), Revenue Act of 
1926, which was apparently barred from allowance at the time of the settlement, 
but was approved by this office in order to carry out the settlement recommended 
by the special advisory committee. 

The facts in the instant case appear to be on all fours with the facts in the case 
of the Memphis Cotton Oi! Company, supra, and in view of the decision in that 
case it is not believed that the taxpayers’ claim could successfully be held to be 
insufficient. It appears that the only other defense the Government could raise 
in this ease would be if it could show that notwithstanding the amount of the 
overpayment set forth in the stipulation filed with the Board of Tax Appeals, 
there was an agreement on the part of the taxpayers whereby they consented to 
accept an overpayment of $134,755.29 for the fiscal year 1918 and waive their 
right to the balance of the overpayment for 1918 in the amount of $157,391.38. 
However, the file contains ro evidence of an intention on the part of the taxpayers 
to waive any of their rights to any portion of the overpayment determined for the 
fiscal year 1918. 

The taxpavers’ representative signed an agreement to stipulate which set forth 
the income and invested capital adjustments that were to be made, and stated 
that all other issues were to be waived and no new issues raised. The agreement 
to stipulate makes no mention of any portion of an overpayment being barred 
from allowance, and the waiver of all other issues mentioned in the agreement 
could only refer to the issues pending before the Board of Tax Appeals, which 
did not include the sufficiency of any elaim for refund. The stipulation filed 
with the Board conforms with the agreement to stipulate, and in filing the stipu- 
lation with the Board disclosing an overpayment of $292,146.67 for the fiseal year 
1918, there is nothing to show that the Government was relying on anything 
other than its legal rights; namely, the insufficiency of the refund claim as to 
$157,391.38 of the overpayment. 

In order to prove a settlement whereby the taxpayers agreed to waive their 
rights to $157,391.38 of the overpayment for 1918, it would be necessary to intro- 
duce oral evidence to that effect. This office has interviewed representatives of 





CUBAN-AMERICAN SUGAR CO. 13 


the former special advisory committee in connection with the settlement of the 
case, and it is not believed that the Government would be able to introduce evi- 
dence of a clear and convincing nature that there was a waiver by the taxpayers 
of their rights as to the overpayment of $157,391.38. The burden would be upon 
the Government to show that the stipulation filed with the Board of Tax Appeals 
did not represent the agreement of the parties, and it is the opinion of this office 
that such burden could not be met by clear and convincing evidence. Since the 
taxpayers were willing to settle the case for $191,788.63, which is $39,347.84 less 
than the amount it would undoubtedly recover if compelled to litigate the matter 
in the courts, and the Government was successful in securing the set-off of 
$16,254.91 for the fiscal vear 1919, it is the opinion of this office that the further 
allowance of $101,788.63 for the fiscal year 1918 is decidedly to the advantage of 
the Government. This office accordingly, under date of December 27, 1933, rec- 
ommended that a further overassessment of $101,788.63 be allowed for the fiscal 
year 1918. The recommendation of this office was approved by the Acting Com- 
missioner on January 8, 1934, and the closing agreements covering the fiscal vears 
1918 and 1919 were received on July 5, 19384. The chairman of the Joint Com- 
mittee on Internal Revenue Taxation ‘has been advised that $101,788.63 of the 
amount of $157,391.38 previously held to be barred from allowance, was being 
allowed for the fiscal year 1918. 
The major issues in the case were: 
1. Amortization of war facilities. 
2. Cuban excise tax. 


3. Special assessment. 
4. Invested capital. 
5. Statute of limitations. 

1. Amortization of war facilities —In the return filed on Form 1120 for the 
fiscal vear 1918 an amortization deduction of $238,409 82 was claimed. The 
taxpayers later filed schedules claiming an amortization deduction of $1,280,227.43 
on property which cost $5,261,891.82. .The Bureau engineers’ reports disclose 
that the taxpavers had property at a-total cost of $3,788,891.85 on which it was 
entitled to an amortization deduction of $892,172.29. Of the total amortization 
allowance $676,161.80 was based upon lowered replacement costs and $216,010.49 
was based on a value in use of one plant of 51 percent of cost. The amortization 
allowance based on replacement costs was the difference between actual cost of 
the property and the replacement costs as at March 3, 1924, depreciated during 
the war period. The value in use of 51 percent referred to above represented the 
sale or salvage value plus the postwar use which was found to be greater than 
the value in use computed on the basis of postwar production. The dats of 
cessation of operation as a war facility was December 31, 1918, and the amortiza- 
tion allowance on costs of property used in war production were apportioned as 
outlined by the United States Board of Tax Appeals in its decision in the case of 
American-Hawaiian Steamship Company, 7 B. T. A. 13. The amortization allow- 
ance on costs of property not completed in time for war production was allowed 
as a deduction for the fiscal year ended September 30, 1919. The result of such 
apportionment was to allow an amortization deduction of $456,460.45 for the 
fiscal year 1918 and a deduction of $435,711.84 for the fiscal year 1919. Since 
an amortization deduction of $238,409.82 was claimed in the return for the fiscal 
year 1918, the result of the above-indicated allowances was to allow an additional 
amortization deduction of $218,050.63 for that year, and to allow an amortization 
deduction of $435,711.84 for the fiscal year 1919 inasmuch as no deduction for 
amortization was claimed in the return filed for that year. 

2. Cuban excise tar.—The taxpayers in the return filed for the fiscal year 1918 
claimed Cuban excise tax in the amount of $335,288.45 as a foreign tax credit, 
and in the return filed for the fiscal year 1919 Cuban excise tax in the amount 
of $412,736.84 was claimed as a foreign tax credit. Investigation disclosed that 
the tax in question represented a tax on production and was a proper deduction 
from gross income instead of a credit against the tax liabilities for the vears in 
question. The correct Cuban excise tax for the fiscal year 1918 was $369,079.04 
instead of $335,288.45 claimed as a credit, and in the audit of the return for that 
vear the amount of $369,079.04 was allowed as a deduction from gross income. 
The allowance of the Cuban excise tax as a deduction from gross income did not 
cause any portion of the overassessments determined for the years in question, 
since the elimination of the amounts claimed as foreign tax credits tended to 
increase tax liability rather than cause an overassessment. 

3 and 4. Special assessment and invested capital.—The taxpayers contended that 
the profits taxes for the fiscal years 1918 and 1919 should be computed under the 








14 CUBAN-AMERICAN SUGAR CO. 


special assessment sections of the Revenue Acts of 1917 and 1918. The grounds 
asserted as a basis for special assessment were briefly as follows: 

(a) Time and manne’ of organization. 

(b) Understatement of invested capital due to failure to include any value for 
Juan Claro Concession and sufficient value for investment in San Manuel Sugar 
Co. 

(c) Understatement of invested capital due to failure to include any amount for 
improvements on and adjacent to island of Juan Claro. 

(d) Failure to include in invested capital the cost of clearing lands. 

(e) Failure to include in invested capital the cost of canals, cuts, and dams. 

(f) Failure to include in invested capital various experimental and construction 
costs. 

(g) Insufficient amortization. 

(h) Abnormal borrowed capital. 

(7) Substantial amount of the good will to which profits are attributable not 
reflected in invested capital. 

During the year 1929 the Audit Review Division of the Bureau determined 
overassessments of $2,300,647.60 and $90,443.69 for the fiscal years 1918 and 
1919, respectively, the major portion of the overassessments resulting from the 
computation of the profits tax liabilities under the special assessment sections of 
the Revenue Acts of 1917 and 1918. The proposed overassessments were re- 
ferred to this office for review and were disapproved upon the ground that it was 
not believed, at the time, that the taxpayers had fully met the burden of estab- 
lishing a cause for special assessment. Deficiency notices were mailed to the tax- 
payers denying special assessment and appeals were filed with the Board of Tax 
Appeals, 

The former special advisory committee after careful consideration and analysis 
of the various alleged abnormal conditions found itself strongly impelled to the 
conclusion that in “the event of trial before the Board of Tax Appeals the tax- 
payers quite probably would be allowed special assessment. However, a settle- 
ment was reached with the taxpayers whereby it was agreed that a lump-sum 
addition of $11,000,000 would be made to the investment capitals for the fiscal 
years 1918 and 1919, as set forth in the 60-day letters. The following summary 
indicates certain of the additions to invested capital which were considered in 
arriving at the lump-sum addition of $11,000,000 which was allowed in the settle- 
ment of the case: 


Time and manner of organization________- aa $3, 929, 340. 28 
San Manuel Sugar Co. investment F ekeinanaia 854, 549. 67 
Improvements, Juan Claro Island : ; s 350, 000. 00 
Clearing lands__- a ae Be a Vetcuccean 2 th Bem wee OO 


Canals, cuts, dams : Oa ce Pe eee ee ee. 354, 000. 00 
Canatrustints Q0068 cca oo eae aig Cee de as wees i eee 750, 000. 00 


The lump-sum addition of $11,000,000 to the invested capitals reflected in the 
60-day letters resulted in the determination of an invested capital of $40,988,661.58 
for the fiscal year 1918 and $44,688,634.81 for the fiscal year 1919, after making 
proper adjustments for the correct proration of the Federal income and profits 
taxes for prior years. 

5. Statute of limitations.—In the settlement negotiated by the former special 
advisory committee, $157,391.38 of the overassessment determined for the fiscal 
year 1918 in favor of the Cuban-American Sugar Co. was held te be barred from 
allowance by the statute of limitations. This issue has already been discussed 
in detail in this memorandum and a further discussion does not appear to be 
necessary. In the final settlement of the case an additional amount of $101,788.63 
was allowed as an overpayment for the fiscal year 1918 leaving only $55,602.75 of 
the total overassessment determined for that year which was not allowed, instead 
of $157,371.38 as determined by the special advisory committee. 

The consummation of the final closing agreement for the fiscal year 1918 is 
decidedly to the advantage of the Government as the taxpayers will be prohibited 
from entering suit and undoubtedly securing judgment for a refund of $55,602.75, 
plus interest, more than the overpayment now allowed for that year, unless the 
Government was successful in obtaining a set-off of $16,254.91, the overpayment 
allowed for the fiscal year 1919 under section 284 (c), Revenue Act of 1926, 
which was apparently barred from allowance at the time of the settlement, but 
was approved by this office in order to carry out the settlement recommended 
by the special advisory committee. The approval of the final closing agreement 
for the fiscal year 1919 is necessary in order to carry out the settlement agreement 
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reached with the taxpayers whereby they were assured that there would be no 
attempt on the part of the Government to recover the above-mentioned overpay- 
ment of $16,254.91 for the fiscal year 1919. 

On the basis of the foregoing adjustments, the tax liabilities as shown in the 
closing agreements are as follows: 


SUMMARY 


Fiscal year ended Sept. 30, 1918 





| Original return enone 

TEE ELSE ER c a babridal ' $20, 147, 118. 00 $20, 147, 118. 00 
Deductions. ‘ : 11, 593, 662. 68 12, 150, 098. 04 

Net income..........-- eas 8, 553, 7, 997, 019, 96 
Invested capital __......--. ance a ‘ 34, 40, 988, 661. 58 
Tax liability Bee AN esianaly aban ¥ 2, 716, 794. 91 
‘Tax previously assessed - . . - ...- , 547. 58 
Correct tax liability... .- Se 2, 716, 794. 91 


Overassessment (net) 12 160, 


1 The total overassessments allowed the taxpayers amounted to $2,167,463.33, however deficiencies amount- 
ing to $6,710.66 were assessed against 4 subsidiaries leaving a net overassessment of $2,160,752.67, as above 
indicated. 

The total tax liability of $2,716,794.91 for the fiscal year 1918 represents a tax 
liability of $2,694,677.62 for the Cuban-American Sugar Co., the parent company, 
and a total tax liability of $22,117.29 for its subsidiary companies. The liability 
of $2,694,677.62 for the parent company is $55,602.75 greater than the tax liability 
shown for that company in the statement of recomputation attached to the 
recommendation of the former special advisory committee. The reason for 
difference of $55,602.75 has been stated previously in this memorandum. 


Fiscal year ended Sept. 30, 1919 


Original re- Finally deter- 
turn mined 





Gross income ‘ Redcar 202. 23 
Deductions Eiaitien abide onertedint 824. 45 

Fe a  ciccanicies sealant aig 377. 78 
Invested capital ................-- ose Rewlebatin 634. 81 
‘Tax liability (not assessed) _........-.-. kmweiee 548. 90 
Tax originally assessed (tentative return) _._._---.-- ial ict 2, 700, 000. 00 
ny Si IE SG tne annie Scaditinengdadnecnas ; 2, 564, 548. 90 

ND tenn cicddie Cababcnconpewiewe anism cs 135, 451. 10 


Rosert H. Jackson, 
Assistant General Counsel for the Bureau of Internal Revenue. 


Buck.Ley & BUCKLEY, 
ATTORNEYS AT Law, 
New York, July 22, 1941. 
Hon. Evaene Keoau, 
House Office Building, Washington, D. C. 

My Dear ConcRrREssMAN: In connection with the claim of the Cuban American 
Sugar Co., I would like to call your attention to some very important data which 
appears in the memorandum of July 26, 1934, which was submitted by Govern- 
ment counsel at the hearing before you on the above claim. 

On page 5 of the memo there appears this statement: 

“The former Special Advisory Committee is a forty-one page memorandum, 
approved by the Commissioner on September 27, 1932, recommended as an accept- 
able basis of settlement, that there be added to invested capital as determined 
in the Bureau sixty-day letters, the lump sum of $11,009,000.” 
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On page 19 of the memo there appears the following: 

“The following summary indicates certain of the additions to invested cap- 
ital which were considered in arriving at the lump sum addition of $11,000,000 
which was allowed in the settlement of the case: 


Time and manner of organization : . $3, 929, 340. 28 
San Manuel Sugar Co. investment 854, 549. 67 
Improvements, Juan Claro Island - - - 350, 000. 00 
Clearing lands_- es a , 532, 700. 00 
Canals, cuts, dams 354, 000. 00 
Construction costs 750, 000. 00” 


These two statements furnish an absolute refutation of the Government’s con- 
tention made before the Court of Claims, and before yourself, that the $11,000,000 
added to invested capital of the company was purely an arbitrary figure and added 
for settlement basis. 

The statements above show that the $11,000,000 was not only not arbitrary 
nor a lump sum but had been arrived at as a proper addition even from the Govern- 
ment’s viewpoint by the special advisory committee, after an investigation, and, 
also, that it was made up of several items set forth on page 19 in detail. 

I am submitting the above for your consideration in regard to this claim. 

Sincerely yours, 
L. M. Buack. 


O 





